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focus only on the provider, it would be as wrong
today to not consider the accountability of the
provider within the system. 3 The challenge is to
find the right balance between improving
systems of care and fairly addressing any issues of
individual provider performance. Many health
care experts have identified the shift to a more
balanced approach as establishing a “fair and
just” culture of patient safety. 

A just culture of safety as a core value
Health care organizations that adopt a fair and
just culture as a core value encourage and
develop the knowledge, skills and commitment
of leaders, providers and patients. 

Within such an organization, safety becomes a
core value and is “top of mind.” Opportunities to
proactively improve the safety of care are
continually identified. The organization seeks to
optimize its clinical and administrative processes
as it asks itself the question: are we providing
quality care as safely as possible?

A fair and just culture encourages learning from
adverse events and close calls and, where
appropriate, supports and educates health care
providers and patients to prevent similar events
in the future. There exists a shared commitment
across the organization to implement
improvements and to share the lessons learned. 

Justice is an important element of such a culture.
When analyzing adverse events, professional
accountability among health care providers must
be determined fairly. The interests of both
patients and providers must be protected. 

In hospitals and other health care institutions, two
types of reviews can be performed following an
unexpected clinical outcome, adverse event or
close call. The first is a quality improvement review

(also known as a quality assurance review or by
other names in some provinces/territories) where
the focus should be on the identification of
system failures and providing recommendations
to help prevent these. The second review is an
accountability review where the focus is on the
conduct or performance of an individual health
care provider in the occurrence of an adverse
event. Each of these reviews has its own processes
and, in the case of quality improvement reviews,
there are legislated protections
for the information collected to
encourage the participation of
providers. The determination of
which type of review is most
appropriate in a given case
should be done by leaders
knowledgeable in clinical
practice and patient safety, and
who understand the distinct
goals of the two types of reviews. Further
information and advice for leaders on determining
the best type of review and for members taking
part in quality improvement or accountability
reviews is available from the CMPA.4

Nurturing a just culture of safety
A fair and just health care culture is likely to
be achieved when the following conditions
are present: 
� Leaders attempt to understand the

circumstances and context for the actions and
decision-making at the time the adverse event
occurred; they and others do not prejudge the
reasons for clinical outcomes or rush to blame
individuals. The main focus of this analysis is
on identifying system failures and, to the
extent possible, correcting them.4

� The organization accepts appropriate
responsibility and accountability. Individuals

A system failure is a problem,

breakdown or malfunction in the

policies, operational methods or

supporting infrastructure of an

institution, hospital or clinic.
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are not blamed for system failures over which
they have little or no control.4 

� Health care providers are able to trust that the
initial responses to the adverse event, as well
as any subsequent analyses and proceedings,
will be conducted with fairness, within the
legislative and legal frameworks, and in
accordance with established hospital/
institution policies. The rights of all individuals
are respected.

� Health care providers understand and the
organizationʼs leadership follow the
relevant policies and procedures to support
quality improvement.

� Providers are confident that their
organizationʼs response to an adverse event
appropriately protects quality improvement
information from legal, regulatory or
other proceedings. 

� The organization does not tolerate
intentionally unsafe actions, reckless actions,
disregard for the welfare of patients or staff, or
other willful misconduct and misbehaviour. 

� There is a “collective understanding of where
the line should be drawn between blameless
and blameworthy actions.” 5

� Patients are provided factual information
about an adverse event (disclosure).

� Providers are appropriately supported,
protected and educated. 

Patient safety requires a new organizational
culture that values learning from adverse events
and close calls. It further recognizes that
organizations and individual providers must
continually be alert to possible system failures
and to take actions that reduce their likelihood. In
addition, effective accountability frameworks
should hold providers responsible for their
actions. However, while effective processes are
essential, real progress toward the improved
safety of care requires the adoption of a just
culture of safety. 

While achieving cultural change is not easy, it is
vital that health care organizations and providers
make this transition̶the future of patient safety
depends on it. 
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Related CMPA publications
The following CMPA publications are available online at www.cmpa-acpm.ca (search for: adverse events) or in print
by calling the Association at 1 800 267-6522 or 613 725-2000:

‒ Learning from adverse events: Fostering a just culture of safety in Canadian hospitals and health care institutions

‒ Reporting and responding to adverse events̶A medical liability perspective

‒ Communicating with your patient about harm: Disclosure of adverse events



Addressing policy concerns
In the past year, a growing number of
provinces/territories have enacted legislation to
expand the scope of practice of health care
professionals (nurse practitioners, physician
assistants, etc.). Recent efforts have included
expanding the scope of practice for pharmacists.
To date, Alberta, British Columbia, Manitoba, New
Brunswick, Ontario and Saskatchewan have
either approved legislation or are exploring
legislative changes to expand pharmacistsʼ
prescribing authority. 

The CMPA recognizes that these expanded
scopes of practice are intended to address health
human resources shortages that can impede the
effective and safe delivery of health care.
Acknowledging that these initiatives will
continue to gain acceptance, the CMPA is
actively engaged with provincial/territorial
governments and medical associations to ensure
that the medico-legal needs of physicians and
their patients are appropriately addressed. 

The CMPA, uniquely positioned to provide
medico-legal expertise on such matters, has both

identified potential liability
issues associated with

expanding scope of
practice and proposed
the steps necessary to
mitigate those risks. In
this context, the CMPA
has consistently stated

that the successful
implementation of any
collaborative care
model must include

two key components:

1. Adequate and timely communication
between participating health
care professionals.

2. The mandatory requirement
that all members of the
collaborative health care team
have adequate liability
protection.

The CMPA continues to
emphasize the importance of
effective communication
between all health care providers
regarding their respective roles
and responsibilities to the
patient. In support of effective
communication, the CMPA has
recommended the establishment
of a procedural framework that
clearly defines and describes the
collaborative relationship
between physicians and pharmacists. Importantly,
this framework would serve to document
communication between the pharmacist, the
treating physician and the patient.

Additionally, the CMPA advocates for
professional liability protection of pharmacists
(and other providers) to be commensurate with
their additional responsibility and potential
liability. Such protection provides assurances to
physicians and other health care professionals
that they will not be held financially responsible
for the actions of others. It is also essential to
ensuring patients have access to appropriate
compensation in the event it is proven they were
harmed by negligent care. 

The CMPA remains committed to keeping
physicians informed of emerging issues and

Liability issues when
collaborating with
prescribing pharmacists

In addition to providing 

medico-legal advice and

assistance to members, the CMPA

is actively engaged in shaping the

policy environment to reduce the

medical liability risks to

members. This engagement

takes many forms, including

submissions to governments,

regulatory authorities (Colleges)

and other professional bodies.
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encourages members to become familiar with
the following information regarding pharmacistsʼ
expanded scope of practice. 

Responding to potential liability issues 
While individual circumstances will determine the
burden of liability in the event of harm to a patient,
steps can be taken to mitigate risks and prevent an
adverse outcome. These steps are founded on
establishing role clarity and maintaining timely and
effective communications between physicians and
pharmacists collaborating in the care of patients.

Exposure to liability
As independent regulated health care
professionals, pharmacists are individually
accountable for their own duties and

responsibilities toward patients. This is similar to
physicians working with independent health care
professionals (e.g., nurse practitioners), where it is
generally understood that each professional
owes a separate duty to the patient.  

A physician who is not consulted or provided
with a notice of change to the prescribed
treatment would generally not be held liable for
wrongdoing on the part of the pharmacist.
However, a physician may be exposed to liability
if the physician becomes aware of an erroneous
prescribing decision made by the pharmacist but
fails to take action to prevent harm to the patient.
The courts may consider the timeliness of the
communication received by the physician from
the pharmacist and whether there was sufficient
time for the physician to act to prevent harm to
the patient.   

It is also possible that a patient injured as a result
of a prescribed medication may commence a
civil action or regulatory authority (College)
complaint against any individuals (pharmacists,
physicians, etc.) involved in the delivery of care. A
physician involved in the treatment of the
patient and working in a collaborative
relationship with the pharmacist may be named
as a co-defendant in the action. In circumstances
where the expert evidence established the
physician was aware of the change to the
recommended treatment, and the physician ought
to have taken steps to avoid the patient being put
at risk, it is possible that the physician may be
found liable, likely jointly with the pharmacist. On a
complaint, it is also possible that the College may
decide, based on the same evidence, to take some
action against the physician. 

Forming a collaborative relationship 
Physicians should consider establishing an
agreement that clearly defines the roles and
responsibilities within the collaborative
relationship. Such a procedural framework would
serve to clearly define responsibilities and
accountabilities for both physicians and
pharmacists. Beyond mitigating possible medico-
legal risks, the clarity derived from the framework
would extend to a sound patient safety approach.  

Establishing clear lines of communication
Establishing and maintaining effective
communication between physicians and

Members
approve 
of service
upgrade
CMPA members
are providing
favourable reviews
to the Associationʼs
recently upgraded
service for responding to membersʼ
medico-legal inquiries. 

If you call the Association for medico-legal
advice or assistance, a member service
repesentative will ask you for a summary of
your concerns. They will then assist you
immediately or escalate your concerns to a
CMPA medical officer by transferring your
call immediately or by arranging a call-back,
usually within one business day. 

The CMPAʼs medical officers are physicians
with clinical experience and 
medico-legal training. 

Members are invited to benefit
from this enhanced service for all 
medico-legal matters.

1 800 267-6522 or 
613 725-2000
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pharmacists is of key importance. Physicians may
consider establishing a system whereby
pharmacists with whom they have established a
collaborative relationship prioritize
communication when prescriptions are changed,
renewed or initiated without first consulting the
physician. This may include specifying that any
communication in this regard be in writing and
sent within a defined period of time. It may also
be prudent to clarify in advance the expectations
regarding follow-up care and who will typically
be responsible for conveying care and
information to the patient. Physicians should
consider, where appropriate, documenting any
discussions with the pharmacist and/or the
patient regarding treatment decisions on the
patient's chart. 

Effective office/clinic processes
Physicians should consider employing an
office/clinic process that supports the timely
review of communications received from
pharmacists. Physicians may consider
implementing a system, such as designating a
time during which they specifically review any
correspondence and other consultations from
pharmacists with respect to any changes in
patientsʼ medications. 

THE BOTTOM LINE
Given the potential liability risks associated
with collaborative care models, physicians
should consider the following:

� Establish clearly delineated roles,
responsibilities and processes with
pharmacists with whom you collaborate in
the care of a patient.

� Consider establishing and documenting a
formal method of communication with
prescribing pharmacists.

� When contacted by a pharmacist
regarding a patientʼs care following a
pharmacist prescription, ask the
pharmacist his/her plans for the future
and explain your expectations regarding
roles and responsibilities. 

� Establish measures to review, in a timely
manner, communications received from
pharmacists regarding patients. 

� Document exchanges with pharmacists
regarding prescribing and follow up. 

CMPA improves its connectivity with members  
Starting in February 2010, members receiving CMPA assistance with a medico-legal
issue or a regulatory authority (College) matter will be able to send and receive
correspondence electronically with the Association, using secure messaging available
on the CMPA website. 

Unlike standard email, CMPA secure web mail will offer you the security of a protected environment that
prevents unauthorized access to electronic correspondence and confidential documents sent between the
CMPA and its members. You will receive an alert at your preferred email
address advising you of a new message waiting to be read. To view the
message, you will simply click the link provided in the alert email and
enter your user ID and password, which will take you to a protected
environment within the CMPA website. 

To use the CMPA secure web mail, you will need a user ID (your
membership number) and password. If you no longer have the
password that was issued to you or it has expired, please call the CMPA
at 1 800 267-6522 or 613 725-2000 to obtain a new password.cm
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Laparoscopic cholecystectomy is a procedure
frequently performed by general surgeons in
Canada. The laparoscopic approach can lead to
internal complications similar to those found
with the open/laparotomy approach. 

The CMPA reviewed 131 legal cases associated
with surgical complications from
cholecystectomy procedures (both by
laparoscopy and laparotomy) that closed
between 2003 and 2007. The most frequent
complications were biliary tract injuries (53%),
intestinal injuries (19%) and vascular/hemorrhagic
injuries (11%). The remaining cases (17%)
involved other complications such as incisional
wound infections, acute coronary syndromes,
pulmonary emboli or retained foreign body
material. These legal cases named the surgeons
and sometimes other physicians involved in the
follow-up care of the patient.

During the legal actions, other practising
surgeons were, as part of the defence, asked to
provide expert comment on the surgical care
provided. These experts noted:

� Most complications are usually insidious in
onset and can result in symptoms that are
non-specific.

� Symptoms related to biliary tract or intestinal
injuries can develop from hours to several days
after the surgery, often when patients have
returned home. Patients may then seek
care from their family physician or an
emergency department.

� Major vascular injury generally results in a
rapid deterioration in a patientʼs clinical
condition at the time of operation.

Legal outcomes
In comparison with the overall CMPA experience
with legal actions in the same time period, cases

involving cholecystectomies resulted in
fewer favourable outcomes for the
physician. In the overall CMPA experience,
32 per cent of intra-abdominal non-
cholecystectomy surgeries performed by
general surgeons were settled in favour of
the patient/plaintiff and 32 per cent of all
CMPA cases were settled in favour of the
patient/plaintiff; in the cholecystectomy
cases reviewed, 53 per cent were settled
in favour of the patient/plaintiff, as seen in
Figure 1. The settlement percentages
for the three main types of
complications/injuries in the
cholecystectomy cases varied.
Settlement occurred in 70 per cent of
cases with biliary tract injury, 52 per cent
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Medico-legal problems
related to cholecystectomy:  
Biliary tract injuries
Dr. L. LeGrand Westfall, Physician Risk Manager;
Cynthia Dunn, Medical Analyst Researcher; Richard Liu, Data Analyst; Danica Hunava, Statistician

FIGURE 1: 
Percentage of medico-legal actions where a settlement was 
paid to a patient/plaintiff by the CMPA on behalf of a member

32% 
settled

Overall experience of
CMPA members 
(surgical and 
non-surgical)

Intra-abdominal 
non-cholecystectomy  
surgeries performed
by general surgeons

32% 
settled

53% 
settledCholecystectomy
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of cases with intestinal injury, and 36 per cent of
cases with vascular/hemorrhagic injury.

Biliary tract complications
� Case study
A 37-year-old female underwent laparoscopic
cholecystectomy for symptomatic cholelithiasis.
When bleeding difficulties were encountered, the
surgeon placed multiple hemoclips, some close to
the common bile duct (CBD). The patient was kept
overnight in hospital because of nausea and
discharged home the next day. There was no note
related to the difficulties the patient encountered
placed in the patient’s record during this time.

After discharge from hospital, the patient had
decreased appetite, experienced abdominal pain,
remained nauseated and vomited all fluid intake.
On post-operative day five, she presented to the
emergency department after realizing she had
had dark urine for 48 hours. The emergency
physician reviewed the dictated operative report
available. It did not mention any significant
problems at surgery. He noted jaundice and
elevated liver function tests, and the patient was
admitted. Endoscopic retrograde cholangio-
pancreatography (ERCP) performed on the
eighth post-operative day demonstrated
narrowing of the CBD with a high-grade stricture
at the level of the cystic duct. The patient was
treated with a biliary stent for three months. The
liver function tests returned to normal values.

A legal action followed. The surgical experts
consulted to review the care were critical, stating
that the number of hemoclips used (as identified
during the ERCP study) and their application so
close to the CBD indicated substandard surgical
technique; they also stated the clips were likely
applied without proper appreciation of the biliary
anatomy. Furthermore, the operative report did
not reflect the difficulties encountered during
the procedure.

A settlement was paid to the patient/plaintiff by
the CMPA on behalf of the member surgeon.

review of findings for biliary tract
complications
The CMPA’s review identified 70 cases of biliary
tract complications (Figure 2) among the
131 cholecystectomy procedures. Six patients
(9%) died as a result of the associated
complications, 26 patients had a permanent

disability, and 25 a major but temporary disability
secondary to the complications suffered.

In six cases, the planned approach for the
cholecystectomy was a formal laparotomy. Fifty-
one cases were entirely laparoscopic
procedures, and 13 cases began as
laparoscopic procedures but were
converted to an open procedure
because of adhesions, bleeding or
recognition that the bile duct had
been lacerated or injured.

In 58 cases (83%), there was a
complete ligation or transection of
the CBD or hepatic duct during
surgery. The remaining 17 per cent
had a lesser injury to the duct leading to a bile
leak, stricture or fistula.

In 37 cases (53%), there was misidentification of
the anatomy. The experts were critical in all
these cases.

To address the 70 biliary tract injuries, corrective
procedures were performed in 67 patients (96%):

� 10 solely endoscopic or percutaneous
procedures

� 15 laparotomies with drainage or a repair over
a T-tube, or a stent

� 41 Roux-en-Y hepaticojejunostomy procedures
� one liver transplant

It is important to note that some patients had one
or more rescue procedures to address an injured
bile duct before the final corrective intervention.

Family or emergency

physicians may see patients

post-operatively with as yet

undiagnosed complications

of recent laparoscopic

cholecystectomy.

Location of biliary tract injuries (70 cases)

CBD (38%)

Ducts of Luschka (1%)

Right Hepatic Duct (14%)

Cystic Duct (5%)

Multiple sites or
undetermined (12%)

Figure 2:



RESEARCH FUNDING
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The CMPA recently awarded $186,000 in four funding grants
for collaborative research and risk management program
development, and is making grants available in 2010.

The CMPA is committed to enhancing the safety of medical
care, both by using its own knowledge and expertise, and by
supporting the efforts of others. One element of this support
has been the CMPA’s grant program, which has, since
2005, provided almost $1 million to support safer medicine
in Canada.

By continuing to fund selected research and by supporting the
development of effective risk management programs, the
CMPA is contributing to patient safety and reducing the
number of adverse events and subsequent medico-legal
difficulties for its members.

The remaining three of the 70 patients did not
have rescue procedures performed:

� Two patients were diagnosed as having a biliary
duct injury. They were transferred to a tertiary
centre but died from multiple organ failure
before any procedure could be contemplated. 

� One patient returned to hospital nine days
post-op and died following a respiratory arrest.
The autopsy showed a pulmonary embolism
and significant bile peritonitis.

In 70 per cent of the medico-legal cases of biliary
tract injury the patient-plaintiff was paid a
settlement by the CMPA on behalf of the
member surgeon.

EXPERT OPINIONS 
The following outlines the variety of criticisms
of the surgical experts who provided opinions
in the cases in this review:
� lack of comprehensive informed consent

discussion, including the risks of bile duct 
injury, intestinal injury or vascular/
hemorrhagic complications

� failure to take the necessary steps to
minimize injury during the creation of
the pneumoperitoneum

� failure to convert to an open approach or
perform intra-operative cholangiography
when unsure of the anatomy or when
experiencing difficulty

� failure to identify anatomical structures
adequately before the surgical clips or
ligatures were applied 

� operative notes failed to reflect any
difficulties that were encountered during
the procedure

� inappropriate delay in post-operative
investigation and intervention in
symptomatic patients 

� incomplete discharge instructions leading to
a delay in the patient seeking care 

Other medical experts criticized the care
provided by subsequent attending
physicians for:  
� deficient assessment
� delay or failure to perform appropriate

investigations 
� delay or failure to refer 
� premature discharge from care
� inadequate discharge instructions 

2009 grants awarded

�RISK MANAGEMENT PROGRAM DEVELOPMENT

Recipient: Dr. Robert Bluman, Assistant Dean, 
UBC Continuing Professional Development, 
University of British Columbia, Vancouver, British Columbia

Topic: A study and program development of the supervisor and IMG
relationship: a specific examination and educational development of
the ethical and medical-legal implications in order to reduce
practitioner risk

Amount: $46,525

Recipient: Dr. J. Frank, Senior Vice President Medical Affairs, 
The Ottawa Hospital, Ottawa, Ontario

Topic: Human factors training for medical risk management

Amount: $49,804

CMPA 2009 grant recipients announced, applications for 2010 grants invited
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THE BOTTOM LINE 
� An informed consent discussion for laparoscopic cholecystectomy should not leave the

patient with the impression that it is a minor procedure without the possibility of
significant complications. 

� Post-operative complications of cholecystectomy (by laparoscopic or open/laparotomy
approach) may be non-specific initially and develop hours to several days after the surgical
procedure. Appropriate discharge instructions may prompt the patient to seek early attention.  

� Family or emergency physicians will often face the challenge of assessing patients with early and
nonspecific symptoms of a surgical complication. 

RISK MANAGEMENT CONSIDERATIONS
Based on the review of all cholecystectomy
closed legal cases, CMPA members may ask
themselves the following questions:
For the operating surgeon:
� Have you provided a sufficient

consent discussion?
� Does the operative report in the medical

record reflect any significant difficulties
encountered in the procedure?

� Would it be helpful to other providers to
include a timely entry in the progress notes
reflecting any significant difficulties
encountered in the procedure?

� Have you provided the patient with discharge
instructions including potential signs and
symptoms of a complication, and the urgency
of seeking additional care and where?

For any physician attending in the post-
operative period:

� Do you have a high index of suspicion for
potential complications of the surgery? 

� Are investigations and/or referral indicated
to rule out, for example, bile duct or
intestinal injury?

� Should the attending/operating
surgeon/on-call surgeon be notified of the
patientʼs condition?

�COLLABORATIVE RESEARCH PROJECTS

Recipient: Dr. Kyong-Soon Lee, Staff Neonatologist, 
Hospital for Sick Children, Toronto, Ontario

Topic: Improving safety in the insertion and care of percutaneously inserted
central catheters (PICCs) and umbilical catheters (UCs) in three neonatal
intensive care units (NICUs)

Amount: $49,750 

�COMMUNITY-BASED PROJECTS

Recipient: Dr. Sherri Renwick, General practice, 
Northeastern Manitoulin Family Health Team

Topic: A retrospective study of screening practices, follow-up care and resultant
outcomes for First Nations and Non-status women who have been
diagnosed with Gestational Diabetes Mellitus (GDM) and their infants in
the rural setting of Manitoulin Island 

Amount: $40,000

2010 research funding available
For 2010, the CMPA Council approved the continuation
of three funding budgets for collaborative research, risk
management program development, and community-
based projects. 

Detailed information on these grants, including how to
apply, will be available after January 1, 2010, on the
CMPA website at www.cmpa-acpm.ca (search for:
research funding) or call Ms. Jean Johnstone, Project
Administrator, Risk Management Services, or
Dr. Douglas Bell, Managing Director, Risk Management
Services, at 1 800 267-6522 or 613 725-2000.



The
CMPA: providing value to members

As the principal provider of medical liability
protection in Canada, the CMPA is committed to protecting
the professional integrity of physicians and promoting
safer medical care. To fulfill this mandate, the CMPA
provides a range of services to members in both English
and French, including: 

PROTECTION
� Physician to physician contact
� Occurrence-based medical liability protection
� On behalf of physician members, appropriate

compensation to patients proven to have been harmed by
negligent medical care

ADVICE AND ASSISTANCE
� Medico-legal advice from experienced physicians
� Member oriented service delivery and assistance on

professional issues

RISK MANAGEMENT AND EDUCATION
� Accredited, evidence-based risk management education 
� Presentations, symposia and regional conferences with

CME credit
� Web-based eLearning
� Sharing of evidence-based research to improve the safety

of medical care

PUBLICATIONS 
� Print and web-based publications, including

CMPA Perspective 
� Booklets, handbooks and reports on medico-legal issues 

PUBLIC POLICY 
� Expert input into policy development, including legislation

and regulations, and patient safety initiatives 

� Presentations, submissions, publications and stakeholder
engagement  

FOR INFORMATION AND ADVICE: 1 800 267-6522 OR 613 725-2000
FOR EDUCATIONAL SESSIONS: education@cmpa.org
FOR WEB-BASED EDUCATION, INFORMATION AND TRANSACTIONS: www.cmpa-acpm.ca

Members may obtain advice and assistance
on a range of matters, including:

� Civil legal actions arising from professional work

� Regulatory authority (College) complaints,
investigations and disciplinary hearings 

� Coroner's inquest or other fatality inquiries 

� Billing audits or inquiries 

� Hospital privilege matters 

� Criminal proceedings arising from professional work

� Some general contract and research contract matters 

� Privacy legislation breaches and privacy complaints 

� Human rights complaints




